
MEDIA	RELEASE	–		

BIRTH	REGISTRATION	JUDGEMENT	-	J	AND	ANOTHER	-“The	rights	of	the	child	to	

dignity	was	imperilled	by	the	Regulation...” 	1

The	 Scalabrini	 Centre	 of	 Cape	 Town	 (SCCT)	 welcomes	 the	 recent	 judgment	 by	 the	

Eastern	 Cape	 High	 Court	 in	 the	 case	 in	 J	 and	 Another	 v	 Minister	 of	 Home	 Affairs	 and	

Another	 (1986/2021)	 [2023]	 handed	 down	 on	 10	 January	 2023.	 SCCT	 is	 a	 registered	

NPO	 that	 perceives	 migration	 as	 an	 opportunity	 and	 is	 committed	 to	 fostering	

integration	 between	 migrants,	 asylum	 seekers,	 refugees,	 and	 South	 Africans.	 Our	

mission	is	to	welcome,	to	protect,	to	promote	and	integrate	mobile	populations	in	local	

society.	 In	providing	assistance	 to	mobile	populations,	we	advocate	respect	 for	human	

rights	 and	 use	 a	 holistic	 approach	 that	 considers	 all	 basic	 needs.	 The	 SCCT	 advocacy	

programme	 includes	 a	 walk-in	 paralegal	 and	 children’s	 rights	 advice	 ofTice,	 regularly	

providing	assistance	to	foreign	parents	in	registering	the	birth	of	their	children	as	well	

as	advising	caregivers,	social	workers	or	any	interested	party,	on	the	birth	registration	

legal	framework	and	documentation	considerations.		

In	the	J	and	Another	case	Regulation	12(2)(c)	of	the	Birth	and	Death	Registration	Act	

was	declared	unconstitutional	and	invalid	 in	so	far	as	 it	discriminates	against	children	

from	 including	 the	 details	 of	 unmarried	 fathers	 on	 their	 birth	 certiTicate	 in	 instances	

where	 the	 child’s	 father	 “may	 not	 be	 in	 South	 Africa	 or	 may	 not	 be	 in	 South	 Africa	

legally.” 		Before	this	judgement,	in	terms	of	the	South	African	Birth	Registration	Act	and	2

its	Regulations,	an	unmarried	father	who	did	not	have	any	identity	documents	or	valid	

passport	and	valid	 legal	status	 in	the	country	could	not	have	their	details	recorded	on	

his	child’s	birth	certiTicate.	The	effect	of	the	judgement	is	that	a	mother	who	is	a	South	

African	citizen	or	a	migrant	may	have	the	paternity	acknowledging	father	of	the	child’s	

details	 added	 to	 the	 birth	 certiTicate	 of	 the	 child	 regardless	 of	 his	 legal	 status	 or	

presence	in	the	country.	

The	court	was	forthright	in	championing	the	rights	of	the	child	and	playing	the	pivotal	

role	of	the	court	as	upper	guardian	of	all	minor	children.	Not	entering	a	child’s	fathers	
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“details	 in	 the	 child’s	 birth	 certiTicate…	 only	 prejudices	 the	 child	 and	 does	 so	

unjustiOiably	 and	 irrationally,	 without	 serving	 any	 useful	 purpose.” 	 The	 learned	3

Judge	 Jolwana	 went	 on	 to	 say	 that	 "the	 courts’	 intervention	 is	 required	 and	 not	

intervening,	not	only	for	this	child	but	also	for	the	many	others	who	may	be	in	the	same	

or	 similar	 circumstances	 would	 amount	 to	 the	 betrayal	 of	 the	 children’s	 rights	

which	are	constitutionally	guaranteed.	This	Court	must	do	what	it	is	enjoined	to	do	to	

prevent	the	derogation	of	the	affected	children’s	rights	and	in	doing	so,	 it	must	ensure	

that	children’s	rights	are	always	protected	and	treated	as	paramount.”	(emphasis	added)	

Foreign	nationals	and	social	workers	face	challenges	in	registering	the	births	of	foreign	

children,	especially	where	the	parents'	documentation	is	expired	or	non-existent.	Birth	

registration	 is	 vital	 and	 is	 key	 to	 accessing	many	 services	 and	 rights	 and	 in	 avoiding	

childhood	statelessness–	a	phenomenon	whereby	a	child	is	not	recognised	as	a	citizen	

by	any	country.	The	right	to	birth	registration	vests	in	the	child	themselves.	Apart	from	

all	 the	legal	challenges	faced,	not	having	a	birth	certiTicate	or	not	having	both	parents’	

details	 captured	on	 their	birth	certiTicate	brings	about	another	challenge	whereby	 the	

need	for	belonging	is	neglected.		

According	 to	 the	 South	 African	 Constitution,	 every	 child	 has	 the	 right	 to	 a	 name	 and	

nationality.	 This	 right	 is	 afforded	 to	 children	 by	 the	 means	 of	 the	 birth	 registration	

process.	The	South	African	Constitution	and	the	Children’s	Act	38	of	2005	conTirm	that	

children’s	 rights	 should	 apply	 to	 all	 children	 within	 South	 Africa’s	 borders.	 Birth	

registration	and	the	inclusion	of	parents’	names	on	birth	certiTicates	is	also	an	aspect	of	

the	Constitutional	Right	to	Human	Dignity.	It	is	crucial	that	the	government,	the	people	

and	especially	the	courts	safeguard	the	right	to	dignity	of	all	children	in	South	Africa	and	

condemn	and	invalidate	policy	or	legislation	to	the	contrary.	As	the	court	put	it,	in	the	J	

and	Another	case:	“the	rights	of	the	child	to	dignity	was	imperilled	by	the	Regulation	and	

its	resolute	enforcement	by	the	respondents.” 	4

Even	though	birth	registration	seems	like	a	straight	-forward	process	and	accessible	to	

all	 children,	 this	 is	 a	 right	 that	 is	 often	 violated	 especially	 when	 it	 comes	 to	 foreign	

children.	South	Africa	is	a	party	to	and	bound	by	a	number	of	international	conventions	
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with	provisions	 relating	 to	birth	 registration	 like	 the	1989	United	Nations	Convention	

on	the	Rights	of	the	Child	(Article	7)	and	1999	African	Charter	on	the	Rights	and	Welfare	

of	 the	Child	(Article	6).	These	conventions	make	 it	clear	that	all	children	regardless	of	

their	 nationality,	 race,	 legal	 or	 other	 status	 are	 entitled	 to	 a	 name,	 nationality	 and	

immediate	birth	registration.	

While	this	judgement	Tinds	that	the	subsection	of	regulation	12	is	unconstitutional	the	

court	also	highlights	the	wisdom	and	true	intention	of	the	legislature	evident	in:	

“section	11	of	the	Registration	Act	[that]	does	not	discriminate	between	children	

born	 of	 parents	 who	 are	 foreigners	 some	 of	 whom	 may	 be	 illegal	 foreigners	

where	such	parents	are	not	married.	In	the	Registration	Act	all	children	born	of	

unmarried	parents	 are	 treated	 similarly…	Section	11(4)…	makes	no	distinction	

between	 local	 and	 foreign	 fathers	 or	 those	 that	 are	 legally	 in	 the	 country	 and	

those	that	are	not.	The	legislature,	 in	its	wisdom,	uses	the	words	“any	person”.	

This	must	be	because	the	focus	is	more	on	the	interests	of	the	children	and	

less	 about	 who	 the	 father	 is	 or	 what	 his	 circumstances	 are.	 It	 merely	

provides	similarly	for	all	children	born	of	unmarried	parents.	It	surely	cannot	be	

that	 a	 discriminatory	 provision	 can	 lawfully	 be	 made	 in	 a	 Regulation	 in	

circumstances	 where	 the	 Legislature	 elected	 not	 to	 discriminate	 between	

children	and	elected	to	treat	them	the	same...”	

The	recent	Court	judgement	therefore	clearly	expresses	that	the	child’s	right	supersedes	

the	 status	 of	 their	 parent’s	 documentation	 when	 it	 comes	 to	 birth	 registration.	 The	

judgement	 ensures	 that	 children’s	 rights	 are	 respected,	 protected,	 promoted	 and	

fulTilled	 as	 expressed	 in	 accordance	 with	 the	 Children’s	 Act,	 the	 Constitution	 and	

International	Law.	The	judgement	also	certiTies	that	the	issuing	of	a	child’s	unabridged	

birth	 certiTicate	 with	 parent’s	 details	 cannot	 be	 hindered	 by	 the	 fact	 that	 one	 of	 the	

parents	is	not	legally	in	the	country.	

Although	 this	 is	 only	 one	 of	 a	multitude	 of	 challenges	 relating	 to	 birth	 registration	 of	

children	born	 to	 South	African	 citizens	 as	well	 as	migrants,	 this	 judgement	 should	be	

seen	as	a	step	in	the	direction	of	realising	children’s	rights,	their	dignity	and	their	need	

to	belong.	


