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To:  Minister Angelina Matsie Motshekga 

Minister of Basic Education 
c/o  Mr Steve Mabua 
Email:  Mabua.S@dbe.gov.za  

 
 
And to:  Adv Charles Ledwaba  
  Department of Basic Education 

Ledwaba.C@dbe.gov.za  
and Gela.n@dbe.gov.za    

 
12 March 2021 

 

Dear Minister Motshekga, and Adv Ledwaba 

 

WRITTEN COMMENTS BY THE SCALABRINI CENTRE OF CAPE TOWN TO THE 

DEPARTMENT OF BASIC EDUCATION ON THE ADMISSION POLICY FOR ORDINARY PUBLIC 

SCHOOLS 

 

We welcome the opportunity to make written comments on Department of Basic Education’s 

Admission Policy for Ordinary Public Schools (‘the Policy’), as contemplated in section 12(3)(a)(i) of 

the South African Schools Act, 1996. 

 

These comments are based on our extensive experience in the area of refugee and migrant rights, 

and are submitted in light of the impact that the policy stands to have upon migrants, asylum seekers, 

and refugees. 

 

Endorsement of these Written Comments & Scalabrini Centre’s Endorsement of Other Written 

Comments 

Where an organisation, individual or entity has endorsed these written comments, we have 

requested that they send a letter directly to the Adv Ledwaba and Mr/Ms Gela at the Department of 

Basic Education.  
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Similarly, the Scalabrini Centre of Cape Town has not endorsed any other written comments, 

including any by organisations or consortiums to which the Centre may be a member. Where we do 

endorse written comments, we undertake to provide a letter to the designated person at the 

Department of Basic Education stating our endorsement and reasons for such endorsement. 

 

Background to the Scalabrini Centre of Cape Town 

The Scalabrini Centre of Cape Town is a registered not-for-profit organisation that perceives 

migration as an opportunity and is committed to alleviating poverty and promoting development in 

the Western Cape while fostering integration between migrants, refugees, and South Africans. 

Inspired by the teachings of John Baptist Scalabrini, the Scalabrini Centre of Cape Town embraces 

cultural diversity. The Scalabrini Fathers have been providing welfare services in Cape Town to 

displaced communities since 1994. In providing assistance, the SCCT advocates respect for human 

rights and utilises a holistic approach that considers all basic needs including advocacy, 

development, and welfare services. The Advocacy Programme of the Scalabrini Centre aims to 

promote and strengthen the rights and integration of migrants and refugees in South Africa, through 

providing individual advice, publishing research, raising awareness, and advocating for legislative 

and policy reform and its proper implementation. The Advocacy Programme offers a paralegal advice 

and referral service related to accessing documentation and services. Much of this advice centres 

on ensuring the proper documentation for asylum seekers in South Africa. Within the Advocacy 

Programme, the Children’s Rights Project assists unaccompanied and separated migrant children, 

including in the areas of birth registration, regularisation of stay, and statelessness, as well as access 

to rights, including the right to basic education. 

 

These submissions are arranged as follows: 

I. Introduction 

II. Comments and recommendations on the Policy: General and Specific; and  

III. Conclusion. 

 

I. Introduction  

1. The right to education in South Africa is unconditional and immediate. It is not qualified by 

virtue of a person’s documentation status or immigration status in the country. This has 

been made clear by our courts, which have stated:  
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“The right to education extends to everyone within the boundaries of 

South Africa; the nationality or immigration status is immaterial.”1 

 

2. The courts have further stated that to refuse a child access to education purely because 

that child lacks identification documentation is unconstitutional.2 The Court also directed 

that learners not in possession of an official birth certificate “must be permitted to provide 

alternative proof of identity such as an affidavit or sworn statement deposed to by the parent, 

caregiver or guardian of the learner wherein the learner is fully identified”.3 

 

3. The right to study has also been linked to human dignity. In the Wachenuka judgment, the 

Supreme Court of Appeal stated:  

“The freedom to study is also inherent in human dignity for without it a 

person is deprived of the potential for human fulfilment.”4 

 

4. Each of the abovementioned quotes, and judgments show that in South Africa, under the 

Bill of Rights, the importance of children’s rights as well as the right to education are 

paramount. Administrative processes, such as documentation access, must not be 

permitted to hinder access to that right. It is with this in mind that these submissions provide 

a set of recommendations relating to practical barriers that may present themselves to 

undocumented persons, and which could be further addressed or clarified in the School 

Admissions Policy.  

 

5. Such further clarification will ensure a stronger policy, and one that is more realizable 

through clear, targeted, and feasible implementation. 

 

II. Comments and Recommendations on the Draft Policy 

General Comments & Recommendations 

6. We support the inclusion of the principle of non-discrimination provided for in the policy.  

 

 
1 Centre for Child Law, The School Governing Body of Phakamisa High School and 37 Children v Minister of Basic Education and 4 
Others 2020 (3) SA 141, at para 90.  
2 Para 131. 
3 Para 135. 
4 Minister of Home Affairs v Wachenuka and Others [2003] ZASCA 143, at para 36, available at 
http://www.saflii.org/za/cases/ZASCA/2003/142.html  
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7. We welcome the explicit inclusion in the Policy that a learner must be admitted regardless 

of the ability to pay, as well as the other factors listed. This ensures respect, protection, 

promotion and fulfilment the rights of the learner to non-discrimination in relation to the 

factors listed. We urge the Department of Basic Education to ensure that this is widely 

publicized and known to all learners, parents, caregivers and guardians.  

 

8. We urge the Department to include after the word parent “caregiver or guardian, as the case 

may be” wherever the word ‘parent’ appears in the policy.5 For example, in paragraph 9, 

the sentence would thus read:  

“…or otherwise victimised on the ground that his or her parent, 
caregiver or guardian, as the case may be –” 

 

9. The inclusion of the wording recommended above would ensure that the Policy speaks to 

more of the circumstances of children in South Africa, many of whom are not under the care 

of a parent, but rather a grandparent or other family member who is a caregiver or guardian. 

The 2018 Child Gauge indicated that in South Africa, an estimated 12 million children do 

not live with their parents and are cared for by a family member.6 This reality must be 

reflected in the language used in the School Admissions Policy.  

 

Specific Comments & Recommendations 

10. The specific comments and recommendations in the paragraphs below are arranged under 

the headings provided in the Policy.  

 

Paragraphs 5 – 13: Administration of admissions 

11. We commend the specific inclusion of the principle of non-discrimination in the policy at 

paragraph 9, including the open list of grounds upon which discrimination may not occur, 

namely:  

“race, gender, sex, marital status, ethnicity or social origin, colour, 

sexual orientation, age, disability, HIV status, religion, conscience, 

belief, culture, language, birth, immigration status or nationality or any 

other arbitrary ground”.  

 
5 For example, inter alia, paragraphs 10, 10(c), 12(f), 14, 15, 15.1, 15.2, 16, 17, 18(b), 19, 43, and 44. 
6 2018 Child Gauge: The shape of children’s families and households.  
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However, we urge the Department to include two further ground in this list, even if it is an 

open list. The grounds that we recommend be included are: ‘documentation status’ and 

‘citizenship status’. We also urge the Department to include that the non-discrimination 

grounds apply to the learner or to his or her family/parents/caregivers or guardians. The 

relevant sentence would thus read:  

“race, gender, sex, marital status, ethnicity or social origin, colour, 

sexual orientation, age, disability, HIV status, religion, conscience, 

belief, culture, language, birth, immigration status or nationality, 
documentation status, citizenship status or any other arbitrary 

ground, in respect of the learner or his or her parent, caregiver or 
guardian”.  

 

12. The reason that we request the specific inclusion of the ground of citizenship status is 

because in some cases an individual born in South Africa will once they reach the age of 

majority be entitled to citizenship in South Africa.7 Thus, the ground of nationality does not 

apply to them in the list currently in the policy. Similarly, the ground of immigration status 

may not apply to them in the current policy. As such, it is recommended that citizenship 

status be included as a listed ground for the purposes of the policy.  

 

13. The ground of documentation status is also not covered by those specified in the Policy. 

This ground applies to South African citizens and non-citizens alike. A recent Statistics SA 

report indicated that while 80% of all children under the age of 5 years old are registered 

(birth registration) in South Africa, the remaining 20% who are not, are often from particularly 

vulnerable and marginalised backgrounds.8 There are various barriers that are encountered 

when a parent or otherwise designated person seeks to register the birth of a child. These 

include: 

13.1. The requirement that the parents of the child have valid documentation – the Birth 

and Deaths Registration Act (BRDA) stipulates at section 9(1) that the birth 

registration of ‘any child born alive’ must be initiated by the parents or any other 

prescribed person. However, regulations to that Act require that parents have valid 

documentation and legal immigration status in the country before they are able to 

register the birth of their child. This makes the child’s birth registration (and rights) 

 
7 This is in terms of section 4(3) of the Citizenship Act.  
8 For more information see: http://www.statssa.gov.za/publications/P0305/P03052018.pdf  
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contingent upon the parent’s documentation and immigration status. Thus a South 

African citizen without a valid identity document would not be able to register the 

birth of their child, and a non-citizen without valid immigration status documentation 

would also not be able to register the birth of their child. The same applies to 

someone who is completely undocumented. This is contrary to section 28(1)(a) of 

the Constitution, and Article 2(2) and 7 of the Convention on the Rights of the Child. 

13.2. Restrictive time limit on birth registration – the BRDA mandates that a birth must 

be registered within 30 days of the birth. Late birth registration after this period is 

permitted under limited circumstances. The late registration of births is often 

delayed as it requires that a “late Registration of Birth Panel” is convened to assess 

such applications. Failure to comply with additional requirements can result in the 

birth not being registered. Moreover, the regulations to the BRDA prescribe a fee 

for late registration of births. While the fee is not currently operational, the relevant 

provisions in the regulations are still in effect and have not been repealed. 

13.3. Restrictions on guardians registering births of children – section 9(1) of the BDRA 

provides that a prescribed person may register the birth of a child where the 

parents of the child are deceased. This provision is not broad enough as it excludes 

children in the care of legal guardians or family members where their parents are 

alive but unable to register the birth for one reason or another. In South Africa, 12 

million children do not live with their parents and are cared for by a family member.9 

This means that a mechanism must be implemented to allow guardians to register 

births. 

13.4. Children born to unmarried parents – section 10 and 12 of the BRDA provide a 

procedure for birth registration for children born out of wedlock. The mother must 

register the birth. A father can only do so with the mother’s consent. This is contrary 

to section 9 of the BDRA which provides that either parent can register the birth. It 

is also not in the best interests of the child, and amounts to unfair discrimination of 

such children on the basis of the lack of formalization of their parent’s relationship.  

13.5. Foundlings – only foundlings whose birth is registered in South Africa in 

accordance with section 12 of the BDRA can have access to nationality through 

section 2(2) of the citizenship Act. The Department of Home Affairs, however, is 

reluctant to register foundlings who are not infants. In its draft regulations, the 

BDRA also aims to exclude ‘perceived foreigners’. 

 
9 2018 Child Gauge: The shape of children’s families and households.  
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14. The above list provides just some of the legislated barriers that may mean that 

documentation status as a ground for non-discrimination must be explicitly included in the 

Admissions Policy. 

 

15. In addition, the Policy must be explicit in specifying that the non-discrimination grounds 

apply either in respect of the learner or his or her parent or guardian or caregiver. This 

acknowledges the fact that the learner’s admission should not be contingent on factors 

relating to the parents.  

 

Paragraphs 14 – 19: Documents required for admission of a learner 

16. We welcome the clear direction that the Policy provides in respect of the documentation 

needed in order for a learner to be admitted. However, we note that caregivers and 

guardians should be included after the word parent, as explained in these submissions 

above.  

 

17. At paragraph 15, the Policy states that a parent “must present an official birth (with an 

identity number) of the learner”. Although this has been mentioned elsewhere in the policy, 

we recommend that the wording be amended to include official birth certificates issued by 

the Department of Home Affairs but without an ID number. This is because the Department 

of Home Affairs issues birth certificates to the children of non-citizens, but these birth 

certificates are handwritten and do not include an ID number on the birth certificate. The 

document itself though is still an official birth certificate issued by the Department of Home 

Affairs and should be regarded as such.  

 

18. We note that the Policy provides for the submission of the handwritten birth certificate for a 

learner who is born to non-South African citizen parents, at paragraph 20(a)(ii). This should 

also be incorporated in the present paragraph in order to ensure that additional standards 

or criteria are not applied to children of foreign parents. If additional criteria are applied, this 

would be contrary to the principle of non-discrimination included in this Policy. The amended 

paragraph should read:  

“When a parent, guardian or caregiver, as the case may be, applies 

for admission of a learner to an ordinary public school, the parent, 
guardian or caregiver, as the case may be, must present an official 
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birth certificate issued by the Department of Home Affairs (either a 
printed birth certificate which will include an Identity Document 
number, or a handwritten birth certificate which may not include 
an Identity Document number for the child to whom it applies) or 

a written affirmation…” 

 

19. With regard to the documentation required in order for a learner to be admitted. We 

recommend that the online registration and application portals used, for example, by 

provincial educations departments, such as the Western Cape Education Department, be 

amended in order to accept applications from a child who is not in possession of an Identity 

Number. This is applicable to children born to foreign parents, who have been issued with 

a South African birth certificate but without an ID number; it is also applicable to children 

born to South African citizen parents but who do not have a birth certificate; in addition, it is 

applicable to the situation provided for in paragraph 18.4 of the Admissions Policy, where a 

child in a Child and Youth Care Centre would only have to provide the Children’s Court 

Placement Order.  

 

20. We therefore urge the National Department of Education to ensure that the various 

provincial departments of education that make use of online registration portals to revise 

their systems accordingly so that rights provided for in the Policy are realisable in practice.  

 

Paragraphs 20 – 22: Admission of learners who are not South African citizens 

21. We commend the Department for clearly stating that the South African Schools Act and this 

Policy apply equally to learners who are not South Africa citizens. We wish to note that it 

should not be assumed that a learner is not a South African citizen, or not entitled to South 

African citizenship, simply because of the nationality of the learner’s parents, caregiver or 

guardian.  

 

22. We wish to note that while a parent of a learner may be documented in terms of the 

Immigration Act or the Refugees Act, it is often the case that the child is not documented 

as there are significant barriers that have resulted in systemic lack of documentation for the 

children of, for example, refugees and asylum seekers, as well as special dispensation visa 

holders issued in terms of the Immigration Act.  
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23. We commend the National Department of Education for including the wording “where such 

documents are available” in paragraph 20(c). We request that these words be underlined 

and made bold in the policy in order to emphasize that they are not an absolute requirement. 

The paragraph would thus state:  

“…of this policy, where such documents are available, submit…” 

 

24.  We recommend that at paragraph 20(c)(iii) where the policy provides for the refugee status 

document issued in terms of section 24 of the Refugees Act, that provision is made for a 

copy of a Refugee Identity Document to be provided, where available.  

 

25. At paragraph 21, the Policy provides that the learner’s name may need to be included on 

the parent, caregiver or guardian’s refugee or asylum seeker documents. We wish to note 

that this is not the current practice of the Department of Home Affairs. That is, the asylum 

seeker visa (issued in terms of section 22 of the Refugees Act) and the refugee status 

permit (issued in terms of section 24 of the Refugees Act) do not include the names of the 

document holder’s dependents on said document. Therefore, paragraph 21 may need to be 

revised accordingly.  

 

Paragraphs 23 – 24: Admission of undocumented learners 

26. We applaud the wording of the policy which affirms that the right to education extends to all 

persons in South Africa. This is in line with the right to education as reflected in South 

Africa’s Bill of Rights.  

 

27. At paragraph 24, we request that while the Head of Department may hold the parents of 

undocumented learners accountable for acquiring birth certificates for their children, this is 

only possible where the parent is also assisted by the Department of Home Affairs and 

where the requisite service is indeed offered by the Department of Home Affairs. For 

example, an undocumented parent is not able to register the birth of their child at the 

Department of Home Affairs, and so regardless of support or accountability toward the 

parent, if the service is not provided by the Department of Home Affairs, there is very little 

that the parent, caregiver or guardian of the child can do.   

 

28. We welcome the note that the Head of Department may offer assistance to such parents, 

which includes liaising with the nearest office of the Department of Home Affairs. We 
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encourage that such assistance should include ensuring that the Department of Home 

Affairs offer the services needed to achieve universal birth registration of all persons born 

in South Africa, regardless of documentation status of the parents of that child. 

 

Paragraphs 25 – 28: Learners with special education needs 

29. We support the policy in respect of learners with special education needs insofar as the 

policy accurately reflects, and is in line with, the judgment handed down in the matter of 

Western Cape Forum for Intellectual Disability v Government of the Republic of South Africa 

and Another [2010] ZAWCHC 544.10 

 

Paragraphs 40 – 42: Register of admission 

30. We note the contents of paragraphs 40 to 42. We recommend that the Policy specifically 

provide that the register should not be accessible or made available to any other 

departmental officials except the provincial education department officials mentioned in 

paragraph 42. We further recommend that the register of admission be recorded, kept and 

maintained in such a way that it is compliant with South Africa’s Protection of Personal 

Information legislation.  

 

Paragraphs 43 – 44: Rights and obligations of parents 

31. We recommend that in addition to the duties and responsibilities placed on the school 

governing body, with regard to informing parents of various rights and obligations; that it is 

also specified that any process regarding the school governing body, including election of 

members thereof, must be open and accessible to all parents. That is, the policy must 

clearly state that no parent, caregiver or guardian, may be discriminated against on any of 

the grounds listed in the policy in paragraph 9. 

 

32. Paragraph 44(b)(ii) states that parents “have an obligation to ensure that their children 

possess valid birth certificate, visa, permit or document referred to in paragraphs 15, 17 – 

20, at all times”. However, there are circumstances where this responsibility cannot be 

fulfilled by the parent, through no fault of their own but rather because of barriers 

encountered at the responsible government Department. We therefore recommend the 

wording in paragraph 44(b)(ii) be amended with the addition of the words “where reasonably 

possible”. The whole of paragraph 44 would thus state:   

 
10 Available at: http://www.saflii.org/za/cases/ZAWCHC/2010/544.html  
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44. Parents have an obligation to- 

(a) support their children in their education; and  

(b) ensure that their children –  

(i) attend school regularly; and 

(ii) where reasonably possible, possess a valid birth certificate, 

visa, permit or document referred to in paragraph 15, 17-20, at all times. 

 

III. Conclusion 

33. In summary, we welcome some of the proposed policy directions provided in the Policy. 

However, we believe that the policy would be made stronger, more workable and practically 

implementable, and more inclusive, if the abovementioned recommendations were included 

in the final document. 

 

We thank the National Department of Basic Education for the opportunity to make these written 

comments, and welcome further engagements as a relevant stakeholder. 

 

Yours sincerely, 

 
 
 
Sally Gandar 
Head of Advocacy & Legal Advisor 
 
Sindisiwe Moyo 
Advocacy & Child Protection Officer  
 
 
 


